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INTRODUCTION

In September 2001, this Court ordered the parties to meet “seven days a week and around
the clock” to try to settle this case. Order at 2, United States v. Microsoft Corp. (D.D.C. Sept.
28,2001). During six weeks of hard bargaining—the last four weeks of which were overseen by
a Court-appointed mediator—Microsoft, the United States, and representatives of many of the
Plaintiff States (led by New York) reached an agreement on an extensive decree that went
significantly beyond the prohibition of the conduct for which Microsoft had been found liable.
As part of that negotiation, the parties agreed to a term of five years. The negotiated judgment
also included a specific provision for an extension of the decree for “up to two years” if
Microsoft were found to have “engaged in a pattern of willful and systematic violations.” In the
year-long Tunney Act proceeding that followed, the Court determined that the negotiated Final
Judgment was, with a few minor modifications, in the public interest. Accordingly, the Court
entered the Final Judgment with the five-year term. That was five years ago.

The California Group argued that the negotiated judgment was deficient in nearly every
regard and chose to litigate the question of relief. One of their principal objections was to the
five-year term, which they argued should be twice as long. After a trial with testimony from 34
witnesses, this Court entered essentially the same substantive relief that it approved under the
Tunney Act, including the five-year term with the two-year extension provision. The Court of
Appeals unanimously affirmed the judgment.

Now, on the eve of the Final Judgments’ expiration (other than Section III.E), some of

the New York Group (“New York Movants”) and some of the California Group (“California



Movants”)! move to double the length of the decree. Seven states have declined to join these
motions. The Department of Justice believes that the Final Judgments should not be extended.

While the two groups of state Movants agree that they want to extend the decree, their
arguments in support of the extension are contradictory in at least one critical respect—the New
York Movants would extend their Final Judgment because it has worked, while the California
Movants would extend their Final Judgment because it has not worked. The fact that each group
expects the Court to grant their motion based on quite different rationales reflects the seemingly
unbounded standard that Movants argue governs their Motions. So far as can be gleaned from
their papers, the Movants seem to believe that the law provides that decrees can be modified in
quite fundamental ways whenever they, as antitrust enforcers, deem a modification in the public
interest. That, however, is not the law. Moreover, as a party to a negotiated decree, the New
York Movants should not be able to escape their commitments, particularly when they admit that
the Final Judgments have been effective. In addition, as a party that had its request for an
element of relief (i.e., a ten-year term) rejected by the Court, the California Movants cannot now
get what they lost in litigation simply by requesting it again at the eleventh hour. The burden on
parties seeking an extension of a decree is far more substantial than that. The Movants have not
met this burden (and cannot do so).

Those parts of the Final Judgments that are set to expire have been effective, as the New
York Movants (along with the rest of the New York Group and the United States) told this Court
just last August. Even the California Group admitted in August that the conduct that formed the

basis of Microsoft’s liability has long since ceased. Moreover, Microsoft has established a

' The California Movants and the New York Movants will be referred to collectively herein as

“Movants” and their motions, which were filed on October 16, 2007, and October 18, 2007, respectively,
will be referred to collectively as “Motions.”



strong track record of complying with the expiring portions of the Final Judgments. The request
of the Movants is not based on any violation of the expiring provisions by Microsoft, much less
on “willful and systematic violations.” To the contrary, the Movants attempt to justify their
motion in part by pointing to Microsoft’s willingness to go beyond its obligations and voluntarily
commit to adhere to the “Windows Principles,” which are based on the business practices that
Microsoft adopted in accordance with the Final Judgments.

The Movants make three main arguments in support of their motion to extend the Final
Judgments. None provides a basis for doing so. First, the Movants’ invocation of Section
III.LE—which has already been extended—is a red herring. When Plaintiffs moved to extend
Section IILE last year, they identified for the Court the additional provisions they believed
should be extended for Section IIL.E to be effective. The Plaintiffs did not seek, as they do here,
an extension of most of the other substantive provisions.

Second, the Movants’ emphasis on the continuing high share of Windows (and Internet
Explorer) is inapposite because the Court did not design the Final Judgments to reduce those
shares—but rather to allow the market to function free of certain restraints deemed
anticompetitive. The Court (and the Court of Appeals) stated this clearly in connection with the
entry of the Judgments, and the Court reiterated this basic point when the Movants’ anticipated
motion was discussed at the last status conference.

Third, the Movants’ suggestion that the software industry is little changed from five years
ago (and the claim that Microsoft has failed to innovate sufficiently) provides no basis for
extending the decree under the applicable legal standard, which focuses on whether substantially
changed circumstances warrant a modified judgment. In any event, the suggestion that

innovation has slowed is truly astounding in view of the rapid development of the open-source



software movement, the move to Web-based software applications (which are accessible from
any operating system and browser), and the trend toward advertising-funded software
development, rather than Microsoft’s traditional model of developing proprietary client software
in exchange for a one-time license fee.

These trends, individually and collectively, are bringing about profound changes in the
computing landscape and in the choices available to consumers. The changes in large part reflect
the competitiveness—i.e., the freedom from restraints—of the software industry. Google and its
extraordinary success is perhaps the most notable example of how open and competitive the
software industry has become, although there are many others, such as Yahoo, MySpace.com,
Apple’s iTunes, Salesforce.com, and a wide variety of shopping, blogging, photo sharing, and
social networking Web sites. Ten years ago, when the acts giving rise to liability took place,
Google did not exist. Five years ago, it was a privately held company with essentially one
product, a search box. Today, its prospects are so bright that the capital markets value the
company at approximately $231.5 billion, making it the fifth most valuable company in
America—more valuable than Time Warner, Disney, and News Corp., combined.” Google’s
products span email, instant messaging, word processing, spreadsheets, photo sharing, shopping,
news aggregation, blogging, calendars, social networking, mapping, and more. It operates by far
the most lucrative service supporting Internet advertising, both on its own and on thousands of
other Web sites. It is hard to imagine such rapid success in any other industry. Google’s success
is especially noteworthy because it is based on a new business and technology model—using the

Internet as a development platform and distribution medium—not on the traditional model of

> As of November 6, 2007, Google’s market capitalization was approximately $231.5 billion. The

combined total for Time Warner, Disney, and News Corp was approximately $201.9 billion.



developing applications to run on Windows (or other operating systems) that are distributed
largely through OEMs or retail stores.

Microsoft too is moving rapidly to introduce and improve a range of Web-based
applications—in many cases in lieu of implementing these functions as part of Windows—and to
develop an advertising-based funding model. Dozens of other companies are following suit. It
is precisely because changes such as these occur so rapidly that this Court wisely chose to limit
the Final Judgments to a five-year term.

ARGUMENT

The Movants provide almost no support—much less sufficient support under any
applicable legal standard—for their extraordinary request to extend the Final Judgments (except
for Section III.B) for five years. The Movants are not entitled to an extension simply because
they believe it is in the “public interest.” That is not the law. See United States v. Baroid Corp.,
130 F. Supp. 2d 101, 105 (D.D.C. 2001). Having failed to carry their legal burden, this Court
should deny the Motions.

THE LEGAL STANDARD TO MODIFY A FINAL JUDGMENT IS EXACTING

The Movants bear the burden of proving that the legal standard is satisfied in order to
obtain an extension of the Final Judgments. Modification of a decree or judicial order is an
“extraordinary” remedy, Cook v. Billington, 2003 WL 24868169, at *3 (D.D.C. Sept. 8, 2003),
that is appropriate only in “very specific circumstances,” Stewart v. O’Neill, 225 F. Supp. 2d 6, 9
(D.D.C. 2002). See also NLRB v. Harris Teeter Supermarkets, 215 F.3d 32, 35 (D.C. Cir. 2000)
(“modification [of a judgment] is an extraordinary remedy . . .”) (quoting Twelve John Does v.
District of Columbia, 861 F.2d 295, 298 (D.C. Cir. 1988) (alterations in original). Accordingly,

courts approach “modification request[s] with caution.” Harris Teeter, 215 F.3d at 35.



The relevant standard for modifying decrees was articulated by the United States
Supreme Court in Rufo v. Inmates of the Suffolk County Jail, 502 U.S. 367, 383 (1992), and
subsequently applied by the D.C. Circuit in Pigford v. Veneman, 292 F.3d 918, 925 (D.C. Cir.
2002). This Court described the relevant multi-factor standard during the Tunney Act
proceeding as follows:

[A] district court may modify a decree pursuant to Rule 60(b)(5) of

the Federal Rules of Civil Procedure. . . . As the D.C. Circuit

recounted the present state of the law, “a significant change in

circumstances [may] warrant[] revision of [a] decree,” . . . though

any such revision must be “suitably tailored to the changed

circumstance[s]” . . ..
New York v. Microsoft Corp., 231 F. Supp. 2d 203, 257-58 (D.D.C. 2002) (citing Rufo and
Pigford) (citations omitted; alterations in original). The same Rufo standard applies whether the
modification is of a consent decree or a litigated judgment. See Agostini v. Felton, 521 U.S. 203,
215 (1997) (stating that Rufo is the correct standard for a “party seeking relief from an injunction
or consent decree”); Rufo, 502 U.S. at 378; Pigford, 292 F.3d at 923. Nevertheless, courts
recognize that modification of a consent judgment is particularly extraordinary and should be
approached with additional caution because it allows a party “to escape commitments voluntarily
made and solemnized by a court decree.” Harris Teeter, 215 F.3d at 35; see also Cook, 2003
WL 24868169, at *6-*7.

The party requesting modification of a consent decree or final judgment “bears the
burden of establishing that a significant change in circumstances warrants revision of the
decree.” Rufo, 502 U.S. at 383. “Ordinarily, . . . modification should not be granted where a
party relies upon events that actually were anticipated at the time it entered into a decree.” Id. at

385; see also United States v. Baroid Corp., 130 F. Supp. 2d 101, 105 (D.D.C. 2001) (“[A] party

seeking a modification to an antitrust consent decree cannot rely on a change in circumstances



that were [sic] anticipated, or should have been anticipated, at the time the consent decree was
signed.”). Even if the moving party satisfies its threshold burden, which the Movants do not,
courts next consider whether the proposed modification is “suitably tailored” to resolve the
changed circumstances. Rufo, 502 U.S. at 383; Pigford, 292 F.3d at 925. In this regard, “[a]
court should do no more” than necessary to address any changed circumstances. Rufo, 502 U.S.
at 391.

The Movants do not cite Rufo or Pigford, much less address the relevant standards set out
by the Supreme Court and the D.C. Circuit in those decisions. Rather, the Movants revert to
language from nearly forty years ago in United States v. United Shoe Machinery Corp., 391 U.S.
244 (1968). See W. Elec. Co., Inc. v. United States, 46 F.3d 1198, 1202 (D.C. Cir. 1995) (cited
in California Motion at 7). These decisions predate Rufo and/or the D.C. Circuit’s application of
Rufo in Pigford.” See, e.g., Microsoft Corp., 231 F. Supp. 2d at 257-58 (citing Pigford as the
prevailing standard in the D.C. Circuit).

Even under the standard in United Shoe, the Movants fail to carry their burden. Under
United Shoe, courts are only permitted to modify decrees when the “time and experience” and

the “specific facts and circumstances” presented indicate that the decree has failed to achieve its

3 There is dicta in the D.C. Circuit’s Western Electric decision that could be construed in such a way to
suggest that the Rufo standard only applies to modifications requested by the enjoined party. W. Elec., 46
F.3d at 1202. However, Pigford, which was decided seven years after Western Electric, applied Rufo to a
situation where, as here, the non-enjoined party sought modification of the decree. See Pigford, 292 F.3d
at 925 (applying Rufo where the non-enjoined party sought modification); see also United States v.
Baroid Corp., 130 F. Supp. 2d 101, 105 (D.D.C. 2001) (modification sought by, among others, the United
States, the party that had originally sought the relief); see generally Cook v. Billington, 2003 WL
24868169, at *2-*3 (D.D.C. 2003) (discussing United Shoe and Pigford and rejecting requested
modification). Moreover, in Rufo, the Supreme Court indicated that its analysis applies to “the moving
party” and “a party seeking modification.” Rufo, 502 U.S. at 383 (emphasis added). Rufo, it should also
be noted, arrived at the articulation of the proper analysis for modification after referencing United Shoe
and another case on which the Movants rely, New York State Ass’n for Retarded Children v. Carey, 706
F.2d 956 (2d Cir. 1983).



“principal objects.” United Shoe, 291 U.S. at 249-51. Simply put, the Movants have not, and
cannot, show that the Final Judgments have failed to achieve their intended objectives.” Indeed,
just two months ago, the New York Movants (along with the rest of the New York Group and the
United States) explained that the Final Judgments have achieved their goals:

The Final Judgments aim to eliminate Microsoft’s illegal practices,

to prevent recurrence of the same or similar practices and to restore

the competitive threat that middleware products posed prior to

Microsoft’s unlawful conduct. . . . The United States and New

York Group respectfully submit that the Final Judgment has

achieved these goals.
Review of the Final Judgments by the New York Group and the United States at 2, New York v.
Microsoft (D.D.C. Aug. 30, 2007) (hereinafter “N.Y./U.S. Effectiveness Report”) (internal
quotation and citation omitted).

Moreover, the New York Movants’ request to modify their “consent” Final Judgment
should be held to an even higher degree of scrutiny as they “knowingly and voluntarily
consented to the very [five-year term] they now seek to modify.” Cook, 2003 WL 24868169, at
*7 (rejecting attempt to extend a consent decree, in part, on this basis); see also Harris Teeter
Supermarkets, 215 F.3d at 35 (noting that modification of a judgment “is an extraordinary
remedy, as would be any device which allows a party . . . to escape commitments voluntarily
made and solemnized by a court decree”) (quoting Twelve John Does, 861 F.2d at 298); Stewart,
225 F. Supp. 2d at 9. Consent decrees are accorded the weight of a binding contract and public
policy discourages the modification of such agreements. See Harris Teeter Supermarkets, 215

F.3d at 35; Cook, 2003 WL 24868169, at *6; see also United States v. Wayne County, 369 F.3d

508, 511-12 (6th Cir. 2004); Sierra Club v. Meiburg, 296 F.3d 1021, 1034 (11th Cir. 2002).

* See United Shoe, 391 U.S. at 251-52 (remanding for determination according to standard).



Finally, the Movants’ request for a five-year extension must be considered in the context
of the Final Judgments themselves. The Final Judgments actually contain a provision that lays
out the specific conditions under which the Final Judgments may be extended. Section V.B
states: “In any enforcement proceeding in which the Court has found that Microsoft has engaged
in a pattern of willful and systematic violations, the Plaintiffs may apply to the Court for a one-
time extension . . . of up to two years . . ..” Modified Final Judgment at 19, New York v.
Microsoft Corp. (D.D.C. Sept. 7, 2006) (emphasis added). The Movants’ motions ignore this
provision. Even assuming arguendo that Section V.B is not the exclusive avenue for a contested
extension of the Final Judgment, it is certainly relevant in considering the Movants’ request for a
five-year extension to a five-year judgment in a situation where they do not even try (because it
would be futile) to carry the explicit burden provided in the decree for an extension “of up to two
years.”

II. THE MOVANTS FAIL TO SATISFY EITHER STANDARD FOR MODIFYING
THE FINAL JUDGMENTS

The Movants have failed to provide sufficient support to sustain their motions regardless
of the standard applied. This Court and the Movants themselves recognize that Microsoft has
“long since ceased” the conduct that formed the basis of its liability. New York v. Microsoft
Corp., 224 F. Supp. 2d 76, 184 (D.D.C. 2002); see California Group’s Report on Remedial
Effectiveness at 5 (Aug. 30, 2007) (hereinafter “California Effectiveness Report™).

As the Court noted at the September 11, 2007, Status Conference, “if there are going to
be requests to extend [the Final Judgments], it has to be for an identifiable purpose . . . .”
Transcript of Status Conference at 36, United States v. Microsoft Corp. (D.D.C. Sept. 11, 2007)

(hereinafter “September 2007 Tr.”). At bottom, the three “purposes” identified by the

Movants—to address issues under Section III.E, to counter the persistence of Windows’ market



share, and to account for the so-called slow pace of innovation—do not provide a sufficient basis
to support the extraordinary relief they seek. Before examining these assertions in some detail,
however, it is worthwhile to discuss briefly the overall success and effectiveness of the Final
Judgments (success that the New York Movants recognized only months ago), which further
underscore the weaknesses of the Movants’ arguments.

A. The Final Judgments Have Been Effective

Any consideration of the Motions must take place against the record of effectiveness that
the Final Judgments have achieved over the last five years. As the Court stated, quoting the
Court of Appeals, “key to [the] proper remedy in this case is to end [Microsoft’s] restrictions on
potentially threatening [m]iddleware, prevent[ it] from hampering similar nascent threats in the
future, and restore [the] competitive conditions created by similar [m]iddleware threats.”
September 2007 Tr. at 35 (quoting Massachusetts v. Microsoft Corp., 373 F.3d 1199, 1243 (D.C.
Cir. 2004) (internal citations omitted)). “[A]ccordingly, the Final Judgment specifically
addressed 12 acts found to be [anticompetitive] as well as other provisions that the appellate
court described as advancing the ability of non-Microsoft server operating systems to
interoperate with Windows and thereby serve as platforms for applications. That is the
framework for any considerations of how effective [the Final Judgment] was . ...” Id.

Measured by this standard, the Final Judgments have been effective, as detailed in
Microsoft’s Report Concerning the Final Judgments, New York v. Microsoft Corp. (D.D.C. Aug.
30, 2007) (hereinafter “Microsoft’s Effectiveness Report”).” We will not repeat what we said

there. However, it is worth noting that the Movants do not explain how the Final Judgments

> As part of its opposition, Microsoft incorporates this report by reference, including Exhibits A and B
thereto: the Expert Report of LECG (hereinafter “August LECG Report”) and the Expert Report of Marco
lansiti (hereinafter “August lansiti Report”), respectively.
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have failed to be effective within the appropriate remedial framework defined by this Court and
the Court of Appeals or why extension of the expiring provisions is necessary to ensure the
effectiveness of the Final Judgments. As discussed, the New York Movants are already on
record that the Final Judgments have achieved their intended goals. See N.Y./U.S. Effectiveness
Report at 2, 6, 8 (noting that “the Final Judgments have achieved [their] goals;” “the Final
Judgments are accomplishing their stated goal of fostering competitive conditions among
middleware products;” and again “the Final Judgments are enabling the competition that they are
designed to protect.”).

Microsoft’s compliance with the expiring provisions of the Final Judgment, its history of
going beyond its obligations to resolve various issues raised by the Plaintiffs and the Technical
Committee (“TC”), and its commitment to adhere to Final Judgment principles® on a going-
forward basis are reasons for judging the Final Judgments a success and for denying the
Movants’ request for an extension. The New York Movants claim that the company’s
compliance with the Final Judgments and future commitments somehow estops Microsoft from
objecting to an extension of the Final Judgments. In other words, because Microsoft has not only
complied with the Final Judgments but also has made a public commitment to live by these
principles in the future, it should not be too onerous on Microsoft to extend the Final Judgments.

Yet operating under the shadow of a judicial decree is no trivial matter, and for better or
worse, it carries a stigma. Companies that consent to decrees in order to turn the page on
antitrust litigation and then take their decree obligations to heart, instilling them in the

institution’s very fabric, should not be forced to endure more than they bargained for, as the

6

See Windows Principles: Empowering Choice, Opportunity, and Interoperability (Aug. 24, 2007),
http://www.microsoft.com/about/corporatecitizenship/citizenship/businesspractices/windowsprinciples.m
SpX.
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Movants seek here. One does not have to be a business person to understand the perversity of
the incentives such a rule of law would create for businesses contemplating whether to negotiate
consent decrees or how far beyond the letter of their decree obligations they should go.

Notwithstanding the effectiveness of the Final Judgments and Microsoft’s record of
compliance with the expiring provisions, the Movants essentially make three arguments for
extending the Final Judgments. Separately or together, the arguments do not justify their
extraordinary request for a five-year extension of the Final Judgments.

B. Section II1I.E Issues Do Not Justify an Extension of the Final Judgments

The Movants cite issues surrounding Section III.E as support for extending not only
Section IIL.E itself, but virtually all of the expiring provisions as well. These arguments fail for
several reasons.

1. Extension of Section IILE Itself Is Premature

Microsoft consented last year to the extension of Section IIILE and certain related
provisions of the Final Judgments until November 2009. The modification to which Microsoft
consented gives the Plaintiffs the unilateral right to extend Section IIL.E for three additional years
in 2009. See Joint Status Report On Microsoft’s Compliance with the Final Judgments at 11 &
n.8, New York v. Microsoft Corp. (D.D.C. May 12, 2006) (hereinafter “May 2006 J.S.R.”).
Indeed, Section III.LE was extended for only two years so that the Plaintiffs, the TC, and the
Court could monitor Microsoft’s efforts to improve the quality of the Technical Documentation
and then, if the circumstances warranted, assess the need for an additional three-year extension in
the Fall of 2009. Extending Section IIL.LE now for the full five years, therefore, would be
premature and would undermine the commitments made by the Plaintiffs just last year.

The only proffered justification for taking the extraordinary step of modifying the Final

Judgments to extend Section III.LE now as opposed to modifying the decree in 2009 is to provide

12



licensees with “confidence that the [Technical Documentation] they will get . . . is accurate and
complete.”  California Motion at 12. This assertion, which is supported solely by
unsubstantiated statements, ignores the fact that Microsoft already agreed to provide for
licensing certainty potentially as far out as 2017 as a part of last year’s extension agreement.’
See May 2006 J.S.R. at 11. These licensing extensions were cited by the California Movants in
2006 as a reason for the Court to approve the parties’ consent motion to extend Section IILE.?
Extending III.LE now also would make little sense because, by all accounts, Microsoft has been
making good progress in connection with its efforts to rewrite the documentation.’

2. Section III.E Does Not Justify Extending the Expiring Provisions (IIl.A, C,
D, F, G, and H)

Section III.E also provides no basis to extend any or all of the other expiring provisions
of the Final Judgments. The Movants’ previous admissions, and indeed their own requested

relief, undermine their assertion that the Final Judgments are a “unitary framework that cannot

7 The only other support that the California Movant’s cite for its requested extension (that post-dates
2006) is a summary of the so-called Icon-Nicholson report. However, as the parties have previously
informed the Court, Microsoft and the TC recently adopted a set of modest recommendations following
the TC’s analysis of the Icon-Nicholson report that were substantially different from the Icon-Nicholson
recommendations. As far as Microsoft is aware, the agreement between Microsoft and the TC resolved
the few issues raised by the Icon-Nicholson report that the TC deemed necessary to address.

¥ At the May 17, 2006, Status Conference, the California Movants explained to this Court:

But we do think that certain provisions of the proposed solution will help compensate for
[the delay], namely not only the extension for two years of IILLE and the related
provisions, but Microsoft’s willingness to license the protocols up to November 2012,
and even beyond, plus royalty relief for the licensees until all this gets fixed. So, for those
reasons we urge your Honor to approve the proposals we’ve presented.

Transcript of Compliance Hearing at 34, United States v. Microsoft Corp. (D.D.C. May 17, 2006)
(hereinafter “May 2006 Tr.”).

? See Joint Status Report on Microsoft’s Compliance with the Final Judgments at 3, United States v.
Microsoft Corp. (D.D.C. Aug. 31, 2007); Joint Status Report on Microsoft’s Compliance with the Final
Judgments at 3, United States v. Microsoft Corp. (D.D.C. June 19, 2007); Joint Status Report on
Microsoft’s Compliance with the Final Judgments at 3-4, United States v. Microsoft Corp. (D.D.C. Mar.
6, 2007); Joint Status Report on Microsoft’s Compliance with the Final Judgments at 3-4, United States v.
Microsoft Corp. (D.D.C. Nov. 21, 2006).
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be disaggregated.” California Motion at 13; see New York Motion at 6. The Movants make no
effort to prove why the success of each specific provision of the Final Judgments is contingent
on the continued operation of every other provision. Nor, more specifically, do the Movants
offer specific evidence that extending every other (or any other) provision of the Final Judgments
is necessary to effectuate Section IILE." See California Motion at 13, 16; New York Motion at
6, 8.

In fact, the Movants advised the Court that it was not necessary to extend the other
provisions of the decree along with Section IILE just a year ago. As a part of the parties’ 2006
agreement to extend Section III.E, the Movants and the rest of the parties specifically analyzed
which provisions were necessary to effectuate Section III.E beyond the baseline term of the Final
Judgments. The parties identified for the Court all of the provisions they viewed as necessary
“to ensure that Section IILE is given the opportunity to succeed for the period of time it was
intended to cover.” May 2006 J.S.R. at 10-11."" Neither the Movants nor any of the other
Plaintiffs indicated to the Court that it was necessary to extend the rest of the Final Judgments in
order to effectuate IIL.LE as a part of this agreement—not in the May 12, 2006, Joint Status
Report, not during the subsequent hearing on May 17, 2006 (even when specifically asked by
this Court),'> and not in the formal joint motions to modify the Final Judgments filed on August

30, 2006.

' As explained above, Rufo and Pigford require that the Movants show that any modification is “suitably
tailored.” They have not met that standard.

H Specifically, this Joint Status Report noted that the modification would extend Sections I, II, IILE, IILI,
IILJ, IV, V, VI, VII, and VIII of the Final Judgments. May 2006 J.S.R. at 10 n.7.

12 See May 2006 Tr. at 10-11, 23-24, 25, 33-34. For example, the Court asked the Plaintiffs, “I take it
then, just from your answer, that at least at this point there are no other provisions of the Final Judgment
that need to be extended?” to which the United States responded, “That’s correct, Your Honor.” Id. at 25.
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In the August 30, 2006, joint modification motions, the parties actually added a few
additional provisions to their previous extension agreement in order to “better effectuate Section
HIILLE.” Joint Motion by the California Group and Microsoft to Modify the Final Judgment and
Supporting Memorandum of Points and Authorities at 2, New York v. Microsoft Corp. (D.D.C.
Aug. 30, 2006); see Joint Motion by the New York Group and Microsoft to Modify the Final
Judgment and Supporting Memorandum of Points and Authorities, New York v. Microsoft Corp.
(D.D.C. Aug. 30, 2006), (collectively “Joint Modification Motions”). Therefore, a year ago, the
Movants identified for a second time the provisions of the Final Judgments that they believed
were necessary for Section IIL.E to succeed beyond November 12, 2007, and once again they did
not identify Sections III.A, C, D, G, or H. They did seek to modify certain aspects of Section
IILF, but only insofar as IIL.F relates to Section IIL.E. See Joint Modification Motions; Modified
Final Judgments.

Faced with this record, it is perhaps understandable why the Movants do not provide any
evidence suggesting that any provision due to expire—let alone all of them—is required to
effectuate IILE."”> The only support offered by the Movants, other than their own conclusory
statements, are citations to a couple of statements on behalf of the United States supporting entry
of the Final Judgments in 2002. See California Motion at 14; New York Motion at 6.'* Not only

were these statements on the record when the Movants agreed to the III.E extension a year ago,

None of the other Plaintiffs expressed any contrary sentiment during the hearing or in their submissions to
the Court that followed.

" The omissions of Section IIL.B from the requested relief in the Motions also shows that provisions of
the Final Judgments are indeed severable. See California Motion at 14 n. 12; New York Motion at § n.
14.

" Specifically, the Movants cite to David Sibley, an expert witness for the United States, and the United
States’ response to the public comments in the Tunney Act proceeding.
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but the source of these statements—the United States—also does not believe there is a basis to
extend the Final Judgments.

In addition, the California Movants misapprehend the fundamental purpose of Section
IILLE by suggesting that Sections III.A, C, D, F, G, and H are necessary to protect the ability of
Middleware on the Windows desktop to communicate with servers using Communications
Protocols licensed under the MCPP. California Motion at 15. Section III.LE was designed to
ensure that issues relating to client-server interoperability would not hinder the emergence of
server software programs as platform alternatives to Windows. New York v. Microsoft, 224 F.
Supp. 2d 76, 173 (D.D.C. 2002) (explaining that the purpose of Section IIL.LE was to “further the
ability of [] non-Microsoft server operating systems to provide a platform which competes with
Windows itself”’) (emphasis added). Thus, whereas Sections III.A, C, D, F, G, and H all deal
with the treatment of middleware products running on Windows, Section III.E was designed to
encourage development of platform alternatives running on servers (i.e., not running on
Windows).

The proliferation of Web-based computing has, in effect, accomplished what Section
IIILE was designed to do, although not exactly in the way that was anticipated in 2001 when
Section III.E was created. Most of the applications running on the Web communicate with
Windows primarily using the Internet-standard protocols HTTP and TCP/IP (both of which are
supported in Windows, as well as in other operating systems and browsers). Many of those
applications are functioning as middleware/platform alternatives that expose their own APIs,

around which large development communities and user bases have been established.” Unlike

> Supplemental Expert Report of Marco Iansiti 9 7-8 (attached hereto as Exhibit A) (hereinafter

“November lansiti Report”).
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the proprietary MCPP Communications Protocols, these Web standards are platform agnostic
and allow servers of all varieties (Windows and otherwise) to communicate with operating
systems of all varieties, including Windows, Linux, and Apple OS X. Accordingly, it has
become an efficient alternative for Web-based services and applications to communicate with
Windows and ISVs to distribute applications using platform-agnostic Internet standards rather
than Microsoft’s proprietary protocols. See generally November lansiti Report; Supplemental
Expert Report of Marco Iansiti (attached hereto as Exhibit A) (hereinafter “November lansiti
Report”).

C. The Persistence of Windows’ Market Share Does Not Justify An Extension

The Movants demonstrate their fundamental disagreement with the remedial objectives
articulated by the Court and affirmed by the Court of Appeals by relying on Microsoft’s market
share as a justification for extending the expiring provisions of the Final Judgments. As the
Court noted when it originally entered the Final Judgments:

[I]t does not seem to be a valid objective for the remedy in this
case to actually “terminate” Microsoft’s monopoly [in operating
systems]. Rather, the proper objective of the remedy in this case is
termination of the exclusionary acts and practices related thereto
which served to illegally maintain the monopoly.

New York v. Microsoft Corp., 224 F. Supp. 2d 76, 101 (D.D.C. 2002). During the September 11,
2007, Joint Status Conference, the Court restated this point:

[TThe D.C. Circuit has never stated that the goal was to reduce
Microsoft’s market share in either the PC operating systems or web
browsers in large measure because there was never a court finding
that Microsoft acquired its monopoly in Intel compatible PC
operating systems through illegal means, as opposed to
maintaining its monopoly by engaging in exclusionary conduct
aimed at quashing Middleware threats.
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September 2007 Tr. at 34. Nevertheless, the Movants continue to evaluate the Final Judgments
in light of Microsoft’s market share—either directly by pointing to the actual market share of
Windows and/or Internet Explorer or indirectly by hypothesizing various ways in which
Microsoft could one day use its market share to impact its competitors. For the reasons
discussed below, reliance on either as a justification to modify the Final Judgments is misplaced.

1. The Movants’ Reliance on Microsoft’s Actual Market Share Is Misplaced
This Court and the Court of Appeals have been clear that Microsoft’s market share is not
the appropriate measure of the Final Judgments’ success.'® Nevertheless, the Movants continue
to assert as much. See, e.g., New York Motion at 4 (even though market share is not a “litmus

29 <

test,” “the absence of meaningful erosion in Windows’ market share is still problematic for the
public interest”); California Motion at 2 (“Extension of the Final Judgment is especially critical
since . . . Microsoft retains tight control because of its enduring monopoly power . . . .”).
Notably, the Motions’ reliance on market share is contrary to the position that the New York
Movants articulated to the Court a few months ago. In their Review of the Final Judgments, the
New York Movants stated:

[I]t would misapprehend the purpose of the Final Judgments to rely

on these facts to argue that the Final Judgments have been

ineffective. Microsoft was never found to have acquired or
increased its monopoly market share unlawfully. Therefore, the

' In addition to Windows, the Movants repeatedly cite the high share of Internet Explorer as a basis to
extend the Final Judgments. See California Motion at 2, 4-6, 16-21; New York Motion at 2-3. The
underlying assumption of this assertion is flawed because the Court of Appeals concluded that the
Movants failed to establish the existence of a properly defined product market for Internet browsers. See
United States v. Microsoft Corp., 253 F.3d 34, 81-82 (D.C. Cir. 2001). Similarly, the California
Movants’ claim that Microsoft’s increasing presence and market share in a putative “server market,” is a
basis for the Court to conclude that Section IIL.E has failed to achieve its intended effect, even though no
such market was ever defined or addressed in the underlying theory of liability. Once again, the Movants
confuse market share with illegal conduct. Moreover, a proper analysis of any such market based on the
appropriate measure of revenue shares (rather than units) reveals that Microsoft’s share is significantly
lower than the California Movants allege. November lansiti Report 4 19-20.
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Final Judgments were targeted to re-invigorating competitive
conditions that Microsoft had suppressed, not to slicing off some
part of Windows’ market share.

N.Y./U.S. Effectiveness Report at 8.

2. Indirect References to Microsoft’s Market Share Are Equally Weak
Pretexts for Extending the Final Judgments

No doubt recognizing the futility of citing Microsoft’s persistent market share as a per se
justification for extending the Final Judgments, the Movants also cite several issues allegedly
posed by Microsoft’s market share as indirect justification for the Motions. As explained below,
none of these alleged issues support a five-year extension. More fundamentally, these assertions
are really nothing more than a recognition that so long as Microsoft retains monopoly power, or
so long as the “client operating system still matters,” Microsoft could in theory engage in illegal
monopolization. See New York Motion at 3. But, of course, such conduct would violate Section
2 of the Sherman Act, and Microsoft would remain subject to penalty under that statute. Given
Microsoft’s experience in this case and its awareness of the very high cost of violating the
Sherman Act, the company directs a very substantial amount of time and resources towards
compliance with the antitrust laws. Having served its time under the Final Judgments, Microsoft
is no less entitled to the presumption that it will abide by the law than any other company with a
high market share. As the Court previously observed, such hypothetical threats “are more
appropriately addressed as separate claims, in a separate suit, should Microsoft engage in such
conduct.” Microsoft Corp., 224 F. Supp. 2d at 134.

(a) The “Nascent” Threats Identified by the Movants Are Not Nascent
and Are Beyond the Remedial Scope of the Final Judgments

The first such hypothetical threat that the Movants put forth to justify extending the Final

Judgments is the threat to nascent “Web services” from future anticompetitive conduct by
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Microsoft.'”” The claim that Web services are a “nascent” technology that warrants extra
protection is itself inconsistent with the facts and the state of competition in the industry. See
supra Section 11.D; November lansiti Report 99 2-9. To the extent that the Movants contend that
that the extension is necessary because Internet Explorer is a crucial gateway to Web services,
this claim, too, was rejected by this Court and the Court of Appeals. See Microsoft Corp., 373
F.3d at 1225 (agreeing with the district court that Web-browsing software “is not integral to the
functioning of Web services because many Web services will involve direct communications
between devices or programs and will not be accessed by an end user at all”’) (quoting Microsofft,
224 F. Supp. 2d at 126-27) (internal quotations omitted).'"® Moreover, the California Movants
suggest that the key to preserving “emerging” nascent threats is to ensure that Internet Explorer
remains a “standards-compliant browser,” even though no such requirement exists in the Final
Judgments. It is difficult to reconcile how extension of the Final Judgments would be

appropriate in order to address behavior that the Final Judgments themselves do not prohibit.'’

"7 The California Group sought to include protection of Web services in the relief that was rejected by the
Court in 2002. See Microsoft Corp., 224 F. Supp. 2d at 133 (noting that “the mere importance of Web
services to Microsoft and the industry as a whole is not sufficient to justify extending the remedy in this
case to regulate Microsoft’s conduct in relation to Web services™); see also Massachusetts v. Microsoft
Corp., 373 F.3d. 1199, 1225 (D.C. Cir. 2004) (“Web services are simply too far removed from the source
of Microsoft’s liability in this case . . . to be implicated in the remedy.”).

" As discussed, the Movants also never proved the confines of any putative market relating to browsers,
which undermines the assumption that Internet Explorer’s high share or a properly defined relevant
market would somehow allow Microsoft to foreclose and/or disadvantage competitors who rely on open
standards-based Internet protocols. See Microsoft Corp., 253 F.3d at 81-82 (noting the failure of
Plaintiffs to establish a relevant market for Web browsers and the numerous other potential methods for
accessing the Internet).

19 See Microsoft, 224 F. Supp. 2d at 144 (“Microsoft’s alteration of industry standards and use of
proprietary technology more closely resemble conduct for which the appellate court expressly rejected
liability, than conduct condemned by the appellate court.””). Moreover, content and service providers,
rather than Microsoft, control the standards that browsers must support. See November lansiti Report 4
22. Popular content thus attracts users who will download plug-ins if necessary to access online services.
1d.
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(b) The OEM Channels are Open and Available and Alternative
Channels have Emerged

The second indirect way that the Movants seek to re-inject Microsoft’s market power as a
justification for an extension is their suggestion the market share of Internet Explorer means that
the OEM channel has not been “pried open.” See California Motion at 16-17; New York Motion
at 2-3. Yet OEMs are free today to install any software they like on new PCs—and indeed
OEMs have become a significant source of distribution for third-party applications (including
four of the five Middleware Products enumerated in the Final Judgments).

Contrary to the bleak image drawn by the Movants, OEM channels are open, available,
and being used by numerous third parties to distribute software that communicates with
Windows. Most notably, providers of software in several Middleware Product categories have
made significant use of OEM distribution channels. See, e.g., August Iansiti Report 9 21-22;
August LECG Report at 2, 14-15; Screenshots to Supplement August 30, 2007, Report on
Configurations of Personal Computers Sold by Major OEMs (attached hereto as Exhibit B)
(hereinafter “November LECG Report”). For example, screenshots of “out of the box”
computers—rather than the screenshots of “enterprise” machines that Microsoft suspects the

Movants’ expert relied upon**—from the leading OEMs demonstrate the pervasive existence of

0" Report of Ronald S. Alepin q 52 (October 16, 2007). The California Movants rely in large part on a
report filed by Ronald S. Alepin, a frequent and longstanding critic of Microsoft who has testified against
the company in virtually every major domestic and foreign action over the last decade. Although the
flaws in Mr. Alepin’s report are too numerous to discuss in this submission, see generally November
lansiti Report, Mr. Alepin’s discussion offers little in the way of new information and instead relies on a
myriad of unsupported allegations relating to Microsoft’s behavior prior to the Final Judgments. To the
extent Mr. Alepin raises any new allegations, they are largely unsubstantiated by the record in this case
and, in many instances, inconsistent with underlying theory of liability and remedial goals of the Final
Judgments.
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middleware in these channels.”’ Icons from third-party applications, including various Non-
Microsoft Middleware Products such as Real Player, fill most of the desktop on these machines.
See November LECG Report.

In addition, the insinuation that middleware rivals are unable to reach consumers is belied
by the importance that the Internet has assumed over the last five years in the distribution of
software. For example, Apple’s iTunes has achieved massive scale through Internet distribution
and has been downloaded more than 500 million times (mostly to computers using the Windows
operating system). Since its November 2004 release, the open-source Web browser Firefox has
managed to generate more than 400 million downloads.** Ironically, Firefox has developed into
a distribution platform itself by making Google the default option in the Firefox search toolbar
and setting Google.com as the default homepage. November lansiti Report § 11. Like Firefox,
developers of countless other products of all sizes and sophistication have chosen to use the
Internet to distribute cross-platform products rather than OEMs.

D. Claiming Innovation Has Slowed Is Incorrect and Provides No Ground for
an Extension

The Movants’ most remarkable argument is that the pace of innovation within Microsoft
and the industry at large (and the resulting benefits of the Final Judgments) has slowed, in the
words of the New York Group, to the pace of “a plodding Clydesdale.” Were the assertion not
so manifestly untrue, one might be tempted to credit the Movants with audacious sophistry by
turning Rufo on its head—in effect, the “changed circumstances” warranting the requested

modification is the absence of changed circumstances.

*! August LECG Report at 4; November LECG Report.

" November Iansiti Report § 9 & n. 15. Moreover, despite the Movants’ assertions to the contrary,
Firefox’s growth has not stalled. Id. at fig. 1.
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In approving a five-year term for the Final Judgments, this Court noted that “there is no
dispute that the industry at issue in this case is remarkable for its constant and rapid change.”
Microsoft Corp., 224 F. Supp. 2d at 184.” The Movants now question the Court’s reasoning by
suggesting that the industry has advanced little in the past five years because “Microsoft has
introduced just one new version” of its Windows operating system and Internet Explorer browser
since entry of the Final Judgments in 2002, and because Microsoft’s market share has not
changed to the satisfaction of the Movants. California Motion at 19-20. Ironically, the most that
the Movants can prove is that they did not foresee circumstances changing so little. See Sierra
Club v. Meiburg, 296 F.3d 1021, 1033 (11th Cir. 2002) (“A decree cannot be justifiably modified
based upon the theory of changed factual circumstances when the circumstances simply have not
changed.”).

1. The Term of the Final Judgments Was Not Premised on an Expected
Number of Operating System Releases

Contrary to the assertion of the New York Movants, the Final Judgments’ five-year term
was not predicated on the release of a certain number of new versions of Windows or Internet
Explorer. Rather, the rationale for the five-year term was based on the pace of innovation for the
software industry in which Microsoft competes. See Microsoft Corp., 224 F. Supp. 2d at 184
(explaining that “there is no dispute that the industry at issue in this case is remarkable for its
constant and rapid change”) (emphasis added). Even assuming arguendo that Microsoft’s

innovation can be fairly judged on the basis of the number of releases of Windows alone, the

# As they did five years ago, the California Movants essentially argue that the “standard” ten-year term
referenced in the Department of Justice’s Antitrust Division manual should have been imposed by the
Court. Not only did this Court reject a similar argument in 2002, see New York v. Microsoft Corp., 224 F.
Supp. 2d 76, 184 (D.D.C. 2002) (“[T]he Court is neither bound, nor persuaded by Plaintiffs’ reliance
upon Antitrust Division policy to justify the ten-year term of their proposed decree.”), this argument
overlooks that the Department of Justice itself does not believe an extension of the five-year term is
warranted.
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Movants fail to appreciate the major developments and innovation that has taken place during the
last five years.

At the time the parties were negotiating the decrees, Microsoft released Windows XP.
Since the Final Judgments were proposed, Microsoft released two major “service packs” for
XP—Windows XP Service Pack 1 (2002)** and Windows XP Service Pack 2 (2004).%
Microsoft developed both of these releases in close consultation with the Plaintiffs and the TC,
who analyzed them in painstaking detail to ensure that they complied with the Final Judgments.
These two releases were equivalent in scope and significance to Windows 98 and Windows Me,
which preceded Windows XP and were based on the Windows 95 code base.® Microsoft
distributed Service Pack 2 in large part in response to customer demand to create new
technologies that would make Windows XP a more secure computing environment. Further
driving development of Service Pack 2 was the demand for several other features that have since
become mainstays in the computing landscape, including improved wireless and Bluetooth

support and pop-up blockers.*’

# See Press Release, Microsoft Corporation, Microsoft Windows XP Service Pack Provides Enhanced
User Experience (Aug. 30, 2002), http://www.microsoft.com/presspass/press/2002/aug02/08-
30winxpsplpr.mspx (listing security and other updates as a part of Service Pack 1).

2 See Press Release, Microsoft Corporation, Microsoft Releases Windows XP Service Pack 2 with

Advanced  Security = Technologies to  Computer = Manufacturers  (Aug. 6  2004),
http://www.microsoft.com/presspass/press/2004/aug04/08-06 WinXPSP2LaunchPR.mspx (listing security
and other updates as a part of Service Pack 2).

* In addition, the Movants fail to account for numerous other Windows releases, including, by way of

example only, Windows XP 64-Bit Edition, Windows XP Tablet PC Edition, Windows XP Media Center
Edition 2005, and Windows Vista Business, Enterprise, Home Basic, Home Premium, and Ultimate,
among others.

7 See, e.g., Windows XP Service Pack 2 Feature List, http://www.microsoft.com/windowsxp/sp2/
features.mspx.
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Earlier this year, Microsoft released Windows Vista, which contains a number of new
and innovative technologies.”® Moreover, Vista itself (and some of the applications designed to
run on it) also reflects significant input by the TC and the Plaintiffs at virtually every phase of
the development process. It is true that the development effort for Windows Vista took longer
than Microsoft had anticipated. However, rather than manifesting a decline in Microsoft’s
innovation, the delay actually resulted from a substantial change in the way Microsoft
architected, developed, and tested its operating system to ensure the quality and security of the
product before it shipped.

Even assuming arguendo that the Court should disregard Microsoft’s development efforts
regarding the two XP service packs and Vista, the Movants’ suggestion that the development
cycle for Windows was anticipated to be a year a half is simply mistaken. In approving the Final
Judgments, this Court explained:

There is no evidence that Microsoft has ever “suddenly” released a
new version of its operating system. In fact, the evidence in this
case establishes that the development and release of a new

operating system is an arduous process which takes approximately
three years for each new version of an operating system.

Microsoft Corp., 224 F. Supp. 2d at 257. Accordingly, based on the anticipated three-year cycle,
and the fact that Windows XP shipped for the first time on October 2001, delivering one new
operating system over the course of the Final Judgment’s five-year term was imminently
foreseeable (even if Vista may not have shipped when Microsoft originally preferred).

More fundamentally, the Movants’ focus on Windows and Internet Explorer misses the

much larger picture of how innovation at Microsoft has grown and evolved over the life of the

* See, e.g., Windows Vista Feature List, http://www.microsoft.com/presspass/newsroom/windows/
factsheets/WindowsVistaFS.mspx.
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Final Judgments. Indeed, “[f[rom 2002-2006, Microsoft spent almost $30 Billion in R&D,
compared to $15.6 Billion in the preceding 5-year period.” November lansiti Report § 17. As
development has shifted from the operating system to the Internet, Microsoft has been forced to
keep pace. In no place is this more apparent than Microsoft’s suite of Web-based “Live
Services.” In previous years, Microsoft might well have designed some of its “Live”
applications to be part of its operating system rather than offered through the Internet. However,
in today’s technological environment, which is skewed heavily in favor of Internet-based
applications and services, these products were developed for the Web instead.*

In light of these developments, it is puzzling that the Movants would view the fact that
Microsoft’s innovation has centered around the development of products that are not included as
part of Windows as a sign that the pace of innovation has slowed. To the contrary, it highlights
just how far the software world has come in the roughly 10 years since the acts giving rise to this
case took place.

2. The Proper Focus Should Be on the Industry, as a Whole, Which Has
Experienced Profound Change Over the Life of These Judgments

A proper examination of the industry since the Final Judgments reveals that innovation
has been widespread, competition has been dynamic, and growth and innovation have outpaced
the rest of the economy by a wide margin.® As this Court predicted, the industry has
experienced “constant and rapid change” since 2002. See generally November lansiti Report.
The emergence of the Internet as an OS-agnostic development and distribution platform (and

widespread availability of high-speed broadband access), which was hailed by the New York

* November Iansiti Report § 18. Notably, for Windows Vista, Microsoft actually removed the Windows
Messenger Middleware Product from the operating system in order to focus its competitive efforts on its
Web-based Live Messenger.

% November Iansiti Report 9 16.
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Group a few months ago to suggest the Final Judgments were accomplishing their stated goals,
has altered the way in which software is used, accessed, and distributed. See N.Y./U.S.
Effectiveness Report at 6-8 (“Since the entry of the Final Judgments, there have been a number
of developments in the competitive landscape relating to middleware and to PC operating
systems generally that suggest that the Final Judgments are accomplishing their stated goal of
fostering competitive conditions among middleware products . . . .””); Microsoft’s Effectiveness
Report at 10-11; see also September 2007 Tr. at 35.

The Movants remain so focused on returning to the technology and competitors of /998
(i.e., Netscape and Java) that they fail to recognize the technology and competitors of today. The
Movants also fail to acknowledge that the Internet has become a significant alternative platform
threat to Windows. By far, the Internet has developed into a greater threat to the applications
barrier to entry than Netscape or Java ever were.”' This is precisely the type of change that was
envisioned when the five-year term was set in 2002.

Perhaps even more puzzling is the failure of the Movants to recognize that the two
specific products they sought to restore—Netscape and Java—actually have returned and are
more competitive than they were at their peak. Firefox, which originated from Netscape’s source
code, has approximately twice as many users as Netscape did in its peak. November lansiti

Report 4 9. Sun’s Java is now installed on over 90% of Windows computers and has

' A central focus of Professor John E. Kwoka, Jr.’s report that the California Movants rely upon is that
no new middleware threat has emerged on the order of Netscape and Java since 2002. As discussed, this
completely overlooks the Internet as a threat to the applications barrier to entry and the numerous
developments that have fostered competitive conditions among middleware products over the last several
years, as even the New York Movants have recognized. In that vein, it is particularly interesting that
Prof. Kwoka fails to mention Google even once in his report (and mentions Linux for the first time in one
of his exhibits). See generally November lansiti Report.
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approximately 5 million developers worldwide. Id. 49 7-8. Thus, the Movants’ suggestion that
no challenger to Microsoft has emerged that is as strong as Netscape or Java ignores reality.
While the profound changes and breakthrough in the information technology industry
over the last five years are myriad, none is perhaps so extraordinary and unpredictable as the rise
of Google. Google did not exist when the events that constituted the case against Microsoft took
place. Yet today, only a few years later, Google has emerged into what many call “the successor
to Microsoft.” In an extremely short period of time, Google has come to dominate the Internet in
ways no one could have predicted in 2001. Not only has Google created a “platform in the
cloud” that presents one of the principal challenges to the Windows desktop operating system, it
has managed to seize control over the flow of online advertising, which has over the last half
decade become the lifeblood of the Internet and given rise to a new generation of advertising-
supported applications that are offered to users for free. Google’s dynamic ascent looks more
like the Space Shuttle blasting off from Cape Canaveral than a plodding Clydesdale. Although
the Court could not have predicted in 2002 how a relatively small, privately-held company
known as Google would evolve over the next five years, the company’s evolution is certainly
proof positive of the continued accuracy of the Court’s observation in 2002 that this “industry . .
. is remarkable for its constant and rapid change.” Microsoft Corp., 224 F. Supp 2d at 184.
Google’s story is not unique; rather, it is only an example of the vibrancy and dynamism
of innovation that has been taking place during the last five years. Other advancements that the
industry has experienced since 2002 further illustrate the rapid rate of innovation and

technological change. For example:
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The Internet has developed into a full-fledged distribution®* and development platform
that now provides a well established, “OS-agnostic” alternative to Windows for
developers and consumers. Multi-billion dollar firms have firmly established their
leadership in building applications and tools for this alternative platform (including
Google, Sun, Adobe, and others). November lansiti Report 9 1.

Alternative cross-platform technologies Linux, Java, Flash, Shockwave, AJAX, PHP,
Python, Ruby on Rails, and others, combined with new business models of advertising
and subscriptions, have attracted a large ecosystem of developers. Adobe’s Flash Player
is now ubiquitous and has achieved a 99.1% penetration of Internet-enabled PCs. Id. q 8.

Apple’s switch to an Intel-based computing platform and the success of iPod music
player have led to a record growth rate for Apple’s Macintosh platform. N.Y./U.S.
Effectiveness Report at 8 (remarking how Apple’s adoption of Intel processors “has
increased interest in computers running Apple’s Mac OS X operating system among both
consumers and enterprise customers”). Apple’s iTunes, which was not available for the
Windows platform at the time the Final Judgments were entered, is now downloaded
more than 1 million times per day and has an active base of 500 million users. August
Iansiti Report 9 60 & n. 92; November lansiti Report § 11.

The emergence of advertising-supported software and services has altered the
competitive landscape and made it far easier for new and existing competitors to compete
with “free” middleware distributed with the operating system. Rather than “sell”
software, Internet companies give away access to content and services in exchange for
advertising revenues. /d. 9 6.

The emergence and popularity of “social networking” sites, such as MySpace.com, and
other “Web 2.0” properties, such as YouTube.com, are presenting new services and
development opportunities. Indeed, Google’s newly-announced development platform,
OpenSocial, will give developers instant access to hundreds of millions of users. See Id.
911 n. 17.

The rise of Internet software and services in general, which has ushered in a new
generation of industry titans, such as Google, eBay, Amazon.com, and Salesforce.com.
Growth in this area, also has transformed “traditional” software companies such as
Oracle, SAP, Intuit, and IBM, who now offer a broad array of Internet-based
applications. Id. 9 3.

The fraction of OS-agnostic applications has increased from 10% in 1996 to an estimated
80% in 2007. Id. 9 7.

It is probably safe to say that very few industries, if any, experience such a range of fundamental

change in any five-year period.

*2 Today, many client applications rely on the Internet as their primary channel of distribution. From just
one site alone (Download.com), over 2.5 million software applications are downloaded on any given day.
August lansiti Report 9 39.
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Simply put, the Movants charge that the pace of innovation has slowed and that no major
“breakthrough” has occurred is at odds with what one sees all around. This is true whether one
focuses on the pace of innovation at Microsoft or, more appropriately, on the bigger picture of
the industry as a whole. Thus, even if one were to accept the dubious position that an absence of
change can ever constitute a sufficiently unanticipated change in circumstance to support a
decree modification under the Rufo/Pigford standard, the pace of innovation in the industry as
whole and at Microsoft in particular has truly proven to be the Court’s proverbial “galloping
horse.” In short, the record of change over the past five years validates the Courts’ decision to
endorse a five-year term and undermines the Movants’ motion for the extraordinary relief they

seek.
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CONCLUSION

For the reasons stated above, Microsoft respectfully requests that this Court deny the

Motions.
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